First enforcement of French Blocking Statute:
when the Hague Convention prevails over US « Discovery » procedure
according to French Supreme Court
E-News letter July-August 2008
The US judge, facing for example a legal action based on unfair competition grounds, is entitled, within the investigation phase prior to the trial, to demand all evidence and/or information required to prepare the trial. Pursuant to such procedure, known as “discovery” or “pre-trial discovery”, the judge may ask for all information even located abroad ; such procedure having a coercive effect, under Federal rules, on any US or foreign person on whom the judge has authority. 
For further details concerning this procedure, please see the very interesting article « E-Discovery Under US Federal Rules of Civil Procedure » by our colleagues Shelby Grubbs and Jennifer Gowens (Miller & martin PLLC)and published in last Summer E-news letter. 
· The purpose of French Blocking Statute
In order to prevent « Discovery » extra-jurisdictional excesses, some countries (among which France) have passed laws (known as “Blocking statute”) to hinder “Discovery” procedure often regarded as too interfering. This is how French Parliament passed law n°80-538 dated July 16, 1980 (amending law n°68-678 of July 26, 1968) regarding the transfer to foreign individuals or legal entities of documents / information of an economic, commercial or technical nature. 
The main purpose of such law was to guarantee that the evidence-gathering process provided for by domestic or international law (and notably by the Hague Convention dated March 18, 1970) shall be complied with, even in trials taking place abroad as long as French parties are involved.
Article 1 bis of French Blocking statute provides that “subject to treaties or international agreements and applicable laws and regulations, it is prohibited for any party to request, seek or disclose, in writing, orally or otherwise, economic, commercial, industrial, financial or technical documents or information leading to the constitution of evidence with a view to foreign judicial or administrative proceedings or in connection therewith”; any offence to such article being sentenced by a 6-month prison penalty and/or a Euros 18,000 fine (ie. Ordonnance n°2000-916 dated September 19, 2000). 
Therefore and pursuant to 1980 Blocking statute, the evidence-gathering process that should be regarded as acceptable, within international litigations, is exclusively the one provided for by the Hague Convention (signed by the USA in the 1970s). However, French Blocking Statute was, until recently, considered as a « paper tiger » by US Courts since it had never been enforced. 

It was thus regarded as a very theoretical obstacle to the US “Discovery” procedure, added to the fact that US doctrine and courts do not share many European countries’ “monist” conception of the exclusive applicability of the Hague Convention to the evidence-gathering process within the context of international scaled litigation. 
In deed, in a case « Société Nationale Industrielle Aérospatiale v. United States District Court for the Southern District of Iowa » (June 15, 1987), the US Supreme Court stated that the Hague Convention of March 18, 1970 did not determine, on an exclusive and compulsory basis, all procedures regarding the business evidence-gathering in foreign countries. By doing so, the US Supreme Court stated that Federal procedural rules about evidence-gathering process in foreign countries (“Discovery”) could coexist in parallel with the Hague Convention system. 
It is under such circumstances that the Criminal Division of the French Supreme Court rendered a decision, dated December 12, 2007, by which a lawyer has been, for the first time, sentenced to a Euros 10,000 fine, pursuant to 1980 French Blocking statute. 
· The French Supreme Court decision, dated December 12, 2007
This decision arose out of the takeover, during the 1990s, of the US insurance company Executive Life by a French consortium (led notably by Crédit Lyonnais and MAAF). The California Insurance Commissioner, which suspected a fraudulent takeover, initiated an investigation against the French consortium in order to find out whether the latter had voluntarily hidden its true identity, while making an application for the Executive Life takeover (in breach of California laws regarding foreign ownership of insurance companies). 
In April and December 2000, the US court to which the dispute was referred to issued a number or requests, in order to obtain from MAAF, under the terms of the Hague Convention, some information located in France and related to the alleged fraudulent takeover. In order to help him dealing with such investigations, the California Insurance Commissioner’s counsel in the USA entrusted a French lawyer with the assignment of gathering any evidence of the MAAF executive board’s active contribution to the presumed fraudulent takeover. 
The French correspondent get on touch with a former member of the MAAF board of directors and obtained from him, by using a trick, the information searched for.  

MAAF lodged a complaint against the French lawyer, based on the breach of 1980 French Blocking statute and obtained, thus, a favourable decision from Paris Court of Appeal: the French lawyer was sentenced to a Euros 10,000 fine. This decision was then confirmed, on December 12, 2007, on the following grounds: 
· on the one hand, « the information such as requested regarding the circumstances under which MAAF’s board of directors took the takeover decision of Executive Life are undoubtedly of an economic, financial and commercial nature and lead to the constitution of evidence within the framework of foreign judicial proceedings such as set forth in Article 1 of French Blocking statute”. 

· on the other hand, the French lawyer assigned to collect such business-related information « was not authorized under official mandate”, in accordance with the Hague Convention requirements. 
As a reminder, the Hague Convention sets forth a restrictive list of the persons duly entitled to deal with the evidence-gathering process. Such qualified persons are diplomatic officers, consular agents and/or independent commissioners appointed by the requesting judicial authority (in the present case, the US Court). 

If it is usually admitted that the identity of “commissioners” does not matter much (in the USA, commissioners are mostly lawyers), it is normally excluded in France that either the defendant’s or plaintiff’s lawyers should be appointed as a commissioner (in accordance with the “open debate” French procedural rules – known in French as “principe du contradictoire”). In the present case, the lawyer in charge with the gathering of sensitive business-related information had been assigned by the plaintiff’s (the California Insurance Commissioner) lawyer. This is partly the reason why the French Supreme Court, following the example of the Paris Court of Appeal, rendered the December 12, 2007 decision. 
Nevertheless, it shall be noted that the California Court issued, in 2000, various requests, based on the Hague Convention taking evidence rules, in order to obtain from MAAF the documents related to the trial. As recalled in the commented decision, the US Court did not demand evidence-gathering, by virtue of the “Discovery” procedure, but in compliance with the Hague Convention requirements. The French Supreme Court’s main point, in December 12, 2007 decision, is only to sentence the fact that the French lawyer had no qualification to act as an independent commissioner, under the Hague Convention requirements. 
· What should be drawn from December 12, 2007 decision?
The first purpose of the French Supreme Court decision is to make the Hague Convention’s evidence-gathering process prevail over the national procedural rules (in the present case, US rules). As from this decision, is shall be rather difficult for American Courts to ignore French Blocking statute on the ground that it has never been applied. It is even possible that in other countries (such as Switzerland, Japan, China, Canada, Australia….) which passed law similar to the French Blocking Statute, the local courts may decide to follow the example of the French Supreme Court. 
Such decision is also directly in line with European regulation relating to the processing and free movement of personal data which may prevent the automatic transfer of electronic data such as required by American courts in accordance with Federal Rule of Civil Procedure 26 (regarding the “Digital Discovery”). 
Directive 95/46 dated October 24, 1995 (entered into force in October 1998)
 – which prohibits any restriction to the free movement of personal data between European Union countries – otherwise prevents the transfer of personal data to third countries that do not meet the European “adequacy” standard for privacy protection (article 25 of Directive
), except in restrictive- listed occasions. 
The Commission Nationale Informatique et Libertés (CNIL) (ie. the French Data Protection Authority) recently draw the French government’s attention to the increasing and massive flow of personal data transfer requests asked for by American authorities. 

Last but not least, the main point of the French Supreme Court’s decision relates to the real risk (that is no longer theoretical) of being sentenced for infringing French Blocking statute. This existing risk may now serve as a legal excuse for foreign parties to escape from American Courts’ evidence requests issued within the Discovery process. However, the requested party may thus have to face the cruel dilemma of being sentenced either by the American courts (for non-cooperating with the Discovery evidence-gathering process) or by French courts (for infringement to the1980 Blocking statute). 
Solving this dilemma without incurring any sentence may imply to turn to a local Counsel likely to appraise the acceptable terms of business-related information transfer, in accordance with both the Hague Convention rules and domestic doctrine and case-law. 
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Paragraphe d’accroche dans la E-news letter :
A French Supreme Court recent decision (dated December 12, 2007) sowed confusion in legal and judicial circles abroad. This decision’s main point is to enforce finally, almost thirty years after its adoption, the French Blocking statute and, thus, at the same time, to confirm French Supreme Court position in favour of the exclusive application of the Hague Convention evidence-gathering rules to trials located abroad. 
� Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals wit regard to the processing of personal data and on the free movement of such data. 


� Article 25 of Directive 95/46  (“Transfer of personal data to third countries”): “The Member States shall provide that the transfer to a third country of personal data which are undergoing processing or are intended for processing after transfer may take place only if, without prejudice to compliance with the national provisions adopted pursuant to the other provisions of this Directive, the third country in question ensures an adequate level of protection”








